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contained in part 121 apply to all such
size determinations. For purposes of
SDB set-asides, SDB evaluation pref-
erences and the section 8(a) sub-
contracting program, the size standard
contained in the solicitation is the ap-
plicable size standard for the require-
ment. An appeal of such a size deter-
mination may be made pursuant to
§ 121.11 of these regulations.

[54 FR 10272, Mar. 13, 1989, as amended at 59
FR 12816, Mar. 18, 1994]

§ 124.602 General definitions.
(a) Annual Review. SBA’s annual re-

view and evaluation of financial state-
ments, eligibility certifications sub-
mitted by the 8(a) concern, and such
other submissions as may be required
of Program Participants to ascertain
continued eligibility of a concern for
participation in the 8(a) program.

(b) Appeal. A request for re-examina-
tion of the initial SBA determination
regarding a protest.

(c) Associate Administrator for Minority
Small Business and Capital Ownership
Development (AA/MSB&COD). The SBA
official who is responsible for deciding
appeals of disadvantaged status.

(d) Control. See § 124.104, title 13, CFR.
(e) Current Section 8(a) Program Partic-

ipant. Any business concern which is
approved for participation in the sec-
tion 8(a) program as of the date on
which SBA receives the protest on the
solicitation at issue.

(f) Director, Division of Programs Cer-
tification and Eligibility. For purposes of
this section, the term Director shall in-
clude the head of the Division of Pro-
grams Certification and Eligibility or
any individual which he/she designates.

(g) Division of Programs Certification
and Eligibility (DPCE). The SBA office
within the Office of Minority Small
Business and Capital Ownership Devel-
opment which is responsible for mak-
ing determinations regarding protests
of disadvantaged status.

(h) Economic Disadvantage. See
§ 124.106, title 13, CFR.

(i) Graduation Proceeding. See
§ 124.110(k), title 13, CFR.

(j) Ownership. See § 124.103, title 13,
CFR.

(k) Protest. An initial challenge of the
disadvantaged status of a business con-
cern.

(l) Small Disadvantaged Business (SDB)
Concern. A business concern, including
mass media:

(1) Which is small as defined pursu-
ant to section (3) of the Small Business
Act and implementing regulations at 13
CFR part 121;

(2) Which is at least 51 per centum
owned by one or more socially and eco-
nomically disadvantaged individuals as
defined by §§ 124.105 and 124.106, title 13,
CFR; or in the case of any publicly
owned business, at least 51 per centum
of the stock of which is owned by one
or more socially and economically dis-
advantaged individuals;

(3) Which has the majority of its
earnings accruing directly to such indi-
viduals; and

(4) Whose management and daily
business operations are controlled by
one or more of such individuals.

(m) Social Disadvantage. See § 124.105,
title 13, CFR.

(n) Suspension Proceeding. See
§ 124.113, title 13, CFR.

(o) Termination Proceeding. See
§ 124.112, title 13, CFR.

[54 FR 10272, Mar. 13, 1989, as amended at 59
FR 12816, Mar. 18, 1994]

§ 124.603 Who may protest the dis-
advantaged status of a concern.

(a) In connection with a specific SDB
set-aside requirement or a requirement
for which the apparent low bidder is an
SDB which has invoked its SDB eval-
uation preference, the following enti-
ties may protest the disadvantaged sta-
tus of a concern which is the apparent
low responsible offeror:

(1) Any other concern which submit-
ted an offer for that requirement;

(2) The procuring agency contracting
officer; and

(3) The Small Business Administra-
tion.

(b) In connection with an 8(d) sub-
contract, the procuring agency con-
tracting officer or SBA may protest
the disadvantaged status of a proposed
subcontractor. Other small business
subcontractors and the prime contrac-
tor may submit information to the
contracting officer in an effort to per-
suade the contracting officer to initi-
ate a protest.

(c) Protests of disadvantaged status
relating to other Federal procurement
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programs, excluding SBA’s section 8(a)
program, which require SBA to deter-
mine social and economic disadvantage
as a condition of eligibility, may be
filed by the Federal agency official re-
sponsible for determining program eli-
gibility, and any other interested
party.

§ 124.604 Who makes disadvantaged
status determinations.

In response to a protest challenging
the disadvantaged status of a concern,
the SBA’s Director of the Division of
Programs Certification and Eligibility
(DPCE), or such person as the Director
shall designate, in the Office of Minor-
ity Small Business and Capital Owner-
ship Development (MSB&COD) shall
determine whether the concern is dis-
advantaged.

[54 FR 10272, Mar. 13, 1989, as amended at 59
FR 12816, Mar. 18, 1994]

§ 124.605 Protest procedures.

(a) Filing. (1) Except in cases where
the contracting officer or SBA initiates
a protest, all protests shall be directed
to the procuring agency contracting of-
ficer responsible for the particular re-
quirement.

(2) In cases where the contracting of-
ficer initiates a protest, he/she shall
file the protest with SBA in accordance
with paragraph (c) of this section and
shall provide notification in accord-
ance with § 124.608 of this part.

(3) In cases where SBA initiates a
protest, the protest shall be referred to
the Division of Programs Certification
and Eligibility within the Office of
MSB&COD and notification shall be
provided in accordance with § 124.608 of
this part.

(b) Timeliness of Protest—(1) SDB Set-
Aside and SDB Evaluation of Preference
Protest—(i) Written SDB Set-Aside Pro-
test. In order for a written protest sub-
mitted by a business concern in con-
nection with a specific SDB set-aside
requirement to be considered timely, it
must be received by the contracting of-
ficer prior to the close of business on
the fifth day, exclusive of Saturdays,
Sundays and legal holidays, after the
bid opening date for sealed bids, or
after the receipt from the contracting
officer of notification of the identity of

the prospective awardee in negotiated
acquisitions.

(ii) Written SDB Evaluation Preference
Protest. In order for a protest by a busi-
ness concern to be timely when chal-
lenging the SDB status of an apparent
low bidder to which an SDB evaluation
preference has been applied, it must be
received by the contracting officer
prior to the close of business on the
fifth day, exclusive of Saturdays, Sun-
days and legal holidays, after the re-
ceipt from the contracting officer of
notification of the prospective award-
ee.

(iii) Oral Protests. A protest for SDB
set-asides or SDB evaluation pref-
erences shall also be considered timely
if made orally to the contracting offi-
cer within the allotted 5-day period,
and the contracting officer thereafter
receives a confirming letter post-
marked no later than one calendar day
after the date of such telephone pro-
test.

(iv) A protest by the contracting offi-
cer or SBA shall be timely for the pur-
pose of the SDB acquisition in question
whether filed before or after award.
However, when a protest is brought by
the contracting officer, it must be
brought on his or her own behalf stat-
ing the grounds for such protest. The
contracting officer may not initiate a
protest merely by forwarding to SBA
the protest of a third party.

(v) A protest received after the time
limits set forth above shall not be con-
sidered.

(2) Section 8(d) Protests. (i) In order for
a protest in connection with an 8(d)
subcontract to be considered timely, it
must be received by the contracting of-
ficer prior to the completion of per-
formance by the intended 8(d) sub-
contractor.

(ii) A protest received after sub-
contract performance by the intended
8(d) subcontractor shall not be consid-
ered.

(3) Protests, in connection with any
procurement, which are filed by any
person before bid opening or notifica-
tion of intended award, whichever ap-
plies, shall be considered premature
and shall not be forwarded to SBA, but
shall be returned to the protestor with-
out action.
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